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Executive Summary

The Fair Housing Act, inter alia, prohibits discrimination in housing rental or conditions based on
specific protected classes, such as race, sex, religion, national origin, and, pertinently, familial status.
Courts assess whether a housing provider discriminates based on familial status by inquiring if fam-
ilies with children are treated differently. A policy that specifically restricts children (such as a pool-
use age restriction) will be subject to scrutiny by the court that assesses if the policy furthers a
compelling goal (like safety) in the least imposing way on the protected class. The important—and
sometimes difficult—concept to understand when drafting a policy is that familial status is equally
as protected as the other categories. Therefore, when drafting a policy that singles out children in a
restrictive way, one must ask whether that policy would seem discriminatory if “children” were re-
placed with, e.g., a particular race. If so, as the cases below discuss, then the policy may be unlawful
under the Fair Housing Act. There has been a marked increase in familial status suits over the past
several years, with many more that settle under consent agreements for monetary damages to the
aggrieved person(s), making the potential for these claims serious.

Occupancy restrictions similarly cannot discriminate based on familial status. Although the Keating
Memo—an often cited HUD internal guidance memorandum—provides for a two persons per bed-
room policy as being reasonable, courts consider this a rebuttable presumption to be analyzed with
respect to a totality of factors including the size and configuration of the bedrooms and unit as well
as the age of the children occupants. Single room occupancy units present a particular challenge with
respect to restrictions on renting to families with children because the courts must balance the safety
and welfare of children living among strangers with the federal mandate not to discriminate. Just as
housing providers generally cannot restrict children from using certain amenities, so too can they
not restrict families with children from renting a dwelling altogether or limiting them to certain floors
or areas. HUD frequently employs housing testers to test whether housing providers express dis-
criminatory preferences or steer potential tenants of a protected class, which violates the Fair Hous-
ing Act.

The information provided herein is general in nature and is not intended to be legal advice. It is designed to
assist our members in understanding this issue area, but it is not intended to address specific fact circum-
stances or business situations. For specific legal advice, consult your attorney.
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Introduction

This memorandum consists of three parts. First, it explains the legal standard for bringing a
claim under the Fair Housing Act (“FHA”) and how courts analyze disparate impact versus
disparate treatment claims. Part Il details recent case trends in familial status lawsuits per-
taining to discriminatory policies against children. Part lll provides an overview of the cur-
rent state of the law on occupancy restrictions relating to families with children.

Legal Standard

Lawsuits filed against housing providers for unlawful familial status discrimination are
brought under the FHA, which makes it unlawful for a housing provider to discriminate
based on familial status (i.e., families with children) in the terms or conditions of selling or
renting housing.' The FHA also prohibits a housing provider from making any statements or
representations related to housing rentals or sales that indicate any preference, limitation,
or discrimination based on familial status.” Congress added this FHA provision prohibiting
discrimination based on families with children under 18 in 1988

A housing provider can defend a discrimination lawsuit by arguing: (1) that it has “legitimate
non-discriminatory reasons” for its policy; or (2) that the policy constitutes a “compelling
business necessity in the least restrictive means.” Whether a defendant can assert the lower
(former) or higher (latter) standard depends on if the plaintiff merely showed a disparate
impact using circumstantial evidence or if the plaintiff made a prima facie showing of dis-
criminatory intent (disparate tfreatment). Although relevant, a defendant need not have sub-
jectively intended to discriminate to violate Section 3604.

Disparate impact: Plaintiffs are allowed to bring a claim under disparate impact theory with
the rationale that sometimes there are outwardly neutral-seeming policies that actually have
a significantly adverse or disproportionate impact on a particular type of protected class.”
Even if the defendant did not infend to discriminate, a claim can still be brought under dis-
parate impact theory if such disproportionate effect is shown." Since this theory rests on
neutral—as opposed to explicit—discriminatory policies, a defendant can rebut disparate
impact allegations by showing that it has a legitimate and legally sufficient non-discrimina-
tory reason for the policy.” If the defendant satisfies that burden, the plaintiff then must
show that the defendant’s articulated reason is pre-textual.” This burden shifting framework
under disparate impact theory is referred to as McDonnell Douglas burden shifting and it is
worth reemphasizing that it only applies in cases of disparate impact theory, not disparate
treatment, where “the plaintiff relies on circumstantial evidence of discriminatory intfent—
not when the policy discriminates on its face”"

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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Disparate treatment: A plaintiff can alternatively make a prima facie case for disparate
treatment by showing that a protected group, such as families with children, are subject to
explicitly different and discriminatory treatment with direct evidence.* Disparate treatment
allegations can be defended by showing that the policy constitutes a “compelling business
necessity in the least restrictive means.”

Courts analyze familial status discrimination suits most often under disparate tfreatment the-
ory because the policies at issue tend to explicitly discriminate against families with children
by singling out children in the policy or rule. For example, the court in Iniestra v. Cliff Warren
Investments used a disparate treatment in analyzing a rule that stated, “children on the
premises are to be supervised by a responsible adult at all times.”™ The policy involved dis-
parate treatment because it explicitly discriminated against children as opposed to being
facially neutral. In contrast, the court in Dumas v. Sunview Properties used disparate impact
theory to review a rule that stated, “No playing with balls, bicycles, roller blades and other
toys on the property.” Disparate impact theory was the proper standard because the rule
was neutral on its face and did not explicitly target any particular protected class.®

Familial Status

Pool Rules

The first step in a typical familial status discrimination suit is that the plaintiff makes a prima
facie showing of discrimination. A rule is facially discriminatory (i.e., creates disparate treat-
ment) if it treats children (and therefore families with children) differently than it treats
adults " For this reason, pool rules that restrict or single out children can be facially discrim-
inatory.

Examples of pool rules that courts have deemed unlawfully discriminatory include:

= “Children under the age of 18 are not allowed in the pool or pool area at any time
unless accompanied by their parents or legal guardian.”

= “Under no circumstances may a child under the age of 18 be in the pool or in the
pool area without a parent.”™"

= Children must leave the pool by 6:30 pm and must be supervised by a resident
relative at all times when using the pool. !

Once the plaintiff has made a prima facie showing of disparate treatment, the burden shifts
to the defendant to “articulate a legitimate justification for their rules” that will “establish
that their rules constitute a compelling business necessity and that they have used the least
restrictive means to achieve that end.”"

Defendants often assert—and lose—with the defense that their pool rules are to ensure the
safety of children. This defense fails because the rule must be the “least restrictive” means
of achieving the asserted goal (here, safety). In Iniestra, the court pointed out that achieving
safety by requiring parental guardians for minors was ineffective because a person younger

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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than a parent might in fact be a better swimmer than an older parent. ™ Requiring parents
to supervise children, as opposed to any competent adult, “transforms this rule from one
that could be reasonably interpreted as a safety precaution to one that simply limits children
and their families.”™

For these reasons, courts have “uniformly held” that rules requiring parental guardians for
minors at a pool violate the FHA.* Some courts have even found that requiring any super-
visory adult for minors at a pool is unduly restrictive, noting that a rule prohibiting a certified
17 year-old lifeguard from swimming unaccompanied by an adult would be overly restric-
tive™

Courts will also consult what the specific state law on swimming dictates. In Iniestra, the
court discussed how California state law required only children under the age of 14 to be
supervised while swimming, which factored into the court’s decision to strike the pool rule
requiring supervision for those 18 and under.*" By contrast, rules requiring adult supervision
of very young children during specified activities, like swimming (or riding bikes) have been
held to be justified.*"

In a recent consent order between HUD and a housing provider settling a familial status
discrimination complaint, HUD’s order directed that the housing provider rescind its policy
that prohibited children under 12 from the pool area or swimming in the pool unless accom-
panied by an adult over 18 years old. Although the consent order does not indicate what
maximum age would be permissible to require adult supervision for swimming (if any), it
does show that HUD opposes restrictions that set the bar at 12 and under. A HUD consent
order does not carry precedential weight like that of a judicial opinion, however.

Adult-Only Pool Use Rules

One court to review an adult-only pool use rule granted a preliminary injunction against the
housing provider in favor of the plaintiffs, though the case ultimately settled out of court.*”
The rule at issue prohibited children from using the main pool, except in the late afternoon
and during certain holidays and events** The court rejected the defendant’s justification
for the rule in that adults prefer tranquility for “lap walking” or lap swimming. "' The court
analogized that this restrictive rule is equally as unlawful as a rule that prohibits women or
Iragi nationals from swimming during certain hours.*" While peace and quiet are a worthy
goal, they are not sufficiently valid justifications for denying access to common facilities be-
cause of familial status.**

In a similar scenario, a housing provider prohibited children from using the swimming pool
except during specified two to four hour intervals depending on the day of the week.* The
court rejected the defendant’s justification of “equitably accounting for the interests of all
tenants” as a compelling interest and deemed the rule plainly discriminatory toward chil-
dren* The court stated that the desire of the adult tenants to discriminate against children
will never justify familial status discrimination.”

The defendant in Brookside Village attempted to justify its adult-only pool use time re-
strictions on the basis of safety concerns, which this court, like the others, rejected. ™ The

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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defendant failed to show how children swimming in a pool could be more dangerous at cer-
tain times of the day over others to justify such time restrictions, especially in light of the
adult supervision requirement in place. >

Best Practices

Rules that broadly target all children will be facially discriminatory, therefore efforts
should be made to construct rules that specify their basis (safety) and narrowly
target the subgroup of children to which the rule applies. Consult local state law on
swimming age supervision. Rules that specifically require parental guardian super-
vision, as opposed to supervision by any competent swimmer or adult, should be
avoided. Courts reject “adult only time” rules that limit children from swimming in
the pools during certain hours.

Curfew Rules

Curfew rules that likewise broadly target all children can discriminate against familial status.
Three examples of such unlawfully discriminatory rules are below:

o “When the building lights come on all children are to be in their apartments. This is
for the protection of the children and respect of your neighbors. Knott Village
Apartments is a quiet complex and we must insist the children play in a place more
suitable for them.

o “[Plersons under the age of 18 must be in their home or on their patio after sun-
SeT.”XXXVi

e “Persons under the age of 18 must abide by the set curfew of 10:00 P.M. i

Because these rules treat children differently than adults, they are facially discriminatory
and are subject to the heightened “compelling business necessity through the least restric-
tive means” defense. The defendants in Sonoma asserted safety and crime prevention in
defense of the rule confining children to their homes at night. The court deemed this defense
unpersuasive because it could not evaluate the legitimacy of the “intangible goal of general
crime prevention” without any specific evidence that children in this area were so heavily
disposed to criminal activity that such a broad rule was warranted .

When raising this type of safety defense, the defendant must show that the rule responds
to legitimate safety concerns posed by the individuals restricted and is not merely based on
stereotypes.

Best Practices

Courts will be reluctant to find broad curfew rules encompassing all children as
sufficiently “least restrictive” and instead will look to see if the rule is tailored to a
legitimate and documented problem. Defendants asserting crime prevention
should be prepared to have evidence to support the claim.

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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Premises Rules

SUPERVISION:

General premises rules, specifically regarding adult supervision of children, also tend to be
problematic for facial discrimination. Examples of rules that violate the FHA include the fol-
lowing:

o “All kids must be supervised by an adult who will be made responsible of [sic] any
damage done by the kids to the building, such as destroying the plants, etc.™

e “Children on the premises are to be supervised by a responsible adult at all times.”™
As seen in the prior discussions, rules that restrict all children are overly broad.* Rules re-
quiring adult supervision on the premises of children at all times are not just justified be-
cause, like above, they are not the least restrictive means of accomplishing the rule’s goal,
which is normally safety.* For example, the defendant in Iniestra contended that the super-
vision rule was required for child safety, but failed to address why a child would need adult
supervision when not near any potentially dangerous areas.X"

In a recent consent order between HUD and a housing provider, HUD mandated that the
provider rescind its policy of requiring children under age 12 to be accompanied at all times
by an adult over 18 anywhere on the premises. This mandated rescission applied to policies
that restricted children’s access to areas including the laundry room, gym, and clubhouse
rooms. This consent order displays HUD’s disapproval of rules that broadly restrict children’s
access without compelling justifications and least restrictive means.

Best Practices

If there are specific safety hazards that affect specific age groups, the rules should
be tailored to those concerns, but the rules should not generally restrict all children
from all areas of a premises at all times of the day and night.

NOISE:

When legitimate reasons exist for enacting a rule, like reducing noise or attire decency,
courts want to see that the rule applies to all people and does not specifically target children
and as a result discriminate on familial status. The following noise and attire rules provide
examples of how a rule can be cured to survive familial status court scrutiny.

In Rojas, the defendant had the following noise rule that the court deemed unlawful: There
is to be no “loud and boisterous activity on the premises, music played loud and/or with too
much bass, a continuous or excessive number of guests, noisy children, or vehicles with very
loud exhaust system.”XV (emphasis added)

The defendant asserted that its “compelling business necessity” in enacting the facially dis-
criminatory rule was to provide a “quiet and well maintained environment” for tenantsxVi
While that goal was legitimate, the rule was not written in the least restrictive means,
prompting the court to explain how the rule could be amended to comport with the law. The

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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court explained that there “is no need to single out ‘noisy children’ as a particular problem
to be avoided when the Noise Rule already lists ‘loud and boisterous activity. This rule could
accomplish its purpose equally effectively if it referred instead to ‘noisy people.”*Vii By de-
leting the words “noisy children,” the rule likely would have been entirely lawful.

Best Practices

The Rojas court provides instructive guidance on the type of language courts want
to see in rules. If there is a legitimate goal, like reducing noise volume, that noise
restriction should equally apply to all residents and not just children (or members
of a certain race religion, or any other of the protected classes for that matter).

ATTIRE RULES:

Similarly, the following rule on attire was deemed lawful precisely because it generally ap-
plied to all people and did not target only children:

e “[TIhat all residents wear proper attire when walking on the streets of the develop-
ment, no boys should be shirtless, and girls must wear a cover up over a bathing
suit when walking to the pool."ii

In reviewing this rule, the court denied the plaintiff’s motion for summary judgment because,
although the latter half of the sentence uses the terms “boys” and “girls,” the first half of the
sentence referenced all residents and made it ambiguous enough on whether the rule spe-
cifically targeted children. Despite that this rule survived summary judgment, a better rule
would have used the terms “males” and “females” instead so o make clear that it was a rule
of general applicability.

Best Practices

Make attire rules applicable to all members of the particular gender so that children
are not restricted in a way that other adults are not.

GYM AND LAUNDRY ROOM RULES:

The housing provider in Landesman had a facially discriminatory gym use rule that survived
the plaintiff’s motion for a preliminary injunction:

e Children under 16 are prohibited from using gym equipment at any time and may
not be present in the gym unless accompanied by an adult.*

The court did not grant a preliminary injunction against the housing provider for this rule,
but that does not necessarily mean that the rule would have been upheld at trial, as the case
ultimately settled before trial. Nevertheless, the court found that the defendant’s safety jus-
tification for not allowing children under age 16 fo use gym equipment was sufficient.

Prohibitions on children’s access to certain facilities within a clubhouse are also disfavored
by the courts, for example, the following rule:

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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e All children must be supervised by their parents in the laundry room area."

The court did not specifically address the laundry room access rule, but instead addressed
it generally with other “adult supervision” rules at issue. The court determined these rules
to be overly broad and not the least restrictive means of achieving its purported goal of
health and safety."

Best Practices

There is a dearth of case law relating to gym and laundry room rules, but the two
courts to have analyzed the above rules are consistent with other court rulings dis-
cussed in this memorandum. The presence of dangerous and heavy gym equipment
is a more compelling safety interest than the other aforementioned prohibitions. At
the same time, the prohibition on laundry room access is comparable to the other
discriminatory supervision rules where a strong health and safety interest, unlike
that of a gym, is not present.

Although case law does not discuss rules regarding business centers, a rule that
prohibits children from entering a business center would be facially discriminatory
under disparate treatment. A rule, however, that generally prohibits loud noise and
recreational games in a business center could be valid, as it does not single out
children and contains a general prohibition applicable to all persons and does not
specifically state that “children cannot play games or make loud noise in business
centers.”

NO PLAYING RULES:

Two recent settlements announced by the Department of Justice (“DOJ”) highlight how
rules restricting children from playing in common areas are unlawful and can lead to expen-
sive settlements. In United States v. Greenbrier Homeowners Association and United States
v. Woodland Garden Apartments, the DOJ brought suit because the defendants enacted
rules that restricted children from playing in common areas that did not equally restrict
adults. Each defendant settled for around one hundred thousand dollars and consented to
cease these prohibited practices. In the consent order, Greenbrier Village agreed to not
“[r]lequire that children be supervised by an adult when playing in common areas ... unless
the requirement or rule is narrowly tailored to meet a compelling purpose, such as safety in
a swimming pool or exercise facility.” The press release for the Woodland Gardens case em-
phasized that an “apartment complex may not impose conditions on families with children
that they do not impose on other residents.”

The defendant in Rojas likewise had recreation rules that were struck down by the court
because the purported safety goal was not met in the least restrictive means. There, the
defendant’s rule stated:

e “Under no circumstances may children play on stairwells, walkways, or carports. Un-
der no circumstances may children[s'] toys or vehicles be used in the above areas

7 liii

or in pool area.

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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This rule was facially discriminatory because it treated children less favorably than other
persons, and although the defendant asserted a compelling goal of child safety, the rule was
not the least restrictive means of ensuring safety. The court explained that if a defendant is
concerned about safety in the stairways, then all residents should be banned from playing
on them, not just children."

Permissible Playing Rules

In contrast, a rule that does not discriminate against children, but still ensures orderly prem-
ises with respect to playing with toys, is the rule in Fair Housing Congress v. Weber that
stated:

o “Bikes, carriages, strollers, tricycles, wagons, etc. must be kept inside apartments or
in garage areas and not left outside.”™

This rule was not facially discriminatory, despite specifying common children’s toys, because
it also included objects used by adults. Further, the defendant had a compelling safety rea-
son in that the sidewalks were narrow and objects left on them would present a danger.™
Another example of a lawful playing rule because it did not specifically target children was
analyzed by the court in Dumas:

e “No playing with balls, bicycles, roller blades and other toys on the property.”"i

Since this rule is neutral on its face, the plaintiffs used disparate impact theory to show that
it was nonetheless unlawful by arguing that it adversely and disproportionately impacted
children. This argument failed because the court found no evidence in the record that chil-
dren were more likely to engage in the prohibited activities than adults."

Best Practices

These latter cases highlight that the best rules to implement to alleviate the safety
concern that toys pose is to enact a broad rule that includes objects played with by
both adults and children and to enforce the rule in an even-handed manner. One
court suggested that instead of age restrictions for using bikes on the premises,
legitimate safety goals could be better served by requiring bicyclists (or swimmers,
for that matter) to pass a proficiency test to ensure the safety of residents in a non-
discriminatory way.™

Summary of Best Practices

Wording Matters: Rules that specifically single out and restrict children are facially discrim-
inatory. The word “children” should be avoided in all rules. One must think of children the
same way as the other categories of protected groups (race, religion, gender, national
origin). Just as a rule could not lawfully prohibit all Italians from being outside after dark, or
all Christians from making loud noises, so too can rules not prohibit children in these ways.
Rules must be generally applicable.

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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Use Broad and Inclusive Language: Use all-inclusive terms like “all residents” instead of
specifying a group. In prohibiting certain activities or objects, include a list of nouns that
include words that relate to both adults and children.

Discuss and State Justifications: In case a court finds a rule discriminatory, be prepared
with a legitimate and compelling business necessity reason that is furthered in the least
restrictive way. Discuss and write down these justifications during the process of drafting
the rule.

Narrowly Tailor: The goal of the rule must be furthered in the least restrictive means pos-
sible. Think about how to narrow a rule’s effect so that it is not unduly restricting unneces-
sary persons.

Prior and Outdated HUD Legal Opinion (the “Wilson Memo”): Contrasting a 1992 Legal
Opinion from HUD’s Associate General Counsel Carole Wilson™ with the above case law dis-
cussions demonstrates how much has changed in the roughly three decades since the pas-
sage of the FHA Amendments in 1988 that incorporated familial status into a protected class.
Namely, HUD and the courts no longer provide as much deference to housing providers in
determining whether a restrictive facilities use rule is reasonable in light of safety concerns.

In the 1992 Memorandum, Wilson outlines the Office of General Counsel’s permissive view
on rules that discriminate against children but are justified by health and safety concerns.
As discussed above, recent case law departs from such a deferential approach to discrimi-
natory and restrictive rules, indicating that the Wilson Memo is no longer valid authority. In
the memo, Wilson states that, “the [Fair Housing] Division believes the [Fair Housing] Act
does not prohibit housing providers from imposing reasonable health and safety rules de-
signed to protect minor children in their use of facilities associated with the dwellings (e.g.,
requiring adult supervision of young children using a swimming pool without lifeguards).”™

For example, the Wilson Memo discusses a case where HUD found no reasonable cause to
bring a discrimination charge where the housing provider prohibited all children under age
18 from using any of the complex’s swimming pools unless accompanied by their parent.”
The Office of General Counsel determined that the unusual design of the pool with sharp
edges, coupled with the fact that there was no lifeguard, rendered the prohibition a reason-
able means of ensuring safety. The Wilson Memo emphasized that the FHA does not “limit
the ability of landlords.. .. to develop and implement reasonable rules and regulations relat-
ing to the use of facilities associated with dwellings for the health and safety of persons.”™

As the Wilson Memo indicates, the notable difference between case law interpreting FHA
familial status discrimination now versus in the early 1990’s is the extent to which the FHA
Amendments protfect against discrimination on habitation versus facilities use. The Wilson
Memo notes that the restrictive pool-use rule was permissible because:

[Hlousing providers' rules lawfully can limit children's use of facilities associated
with dwellings, but housing providers are prohibited from adopting rules which ex-
clude families with children from the dwellings themselves. In Fernandez, the hous-
ing provider's policy did not exclude families with children from the housing or re-
strict them to certain unifs. Instead, it addressed a potential danger to children

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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from the complex's facilities (in this case, its swimming pools), not by prohibiting
families with children from living in the complex or restricting them fo certain loca-
tions; rather, in a reasonable fashion, it limited the perceived risk by limiting chil-
dren's access to the potentially dangerous facilities. ™

HUD’s Office of General Counsel focused its inquiry on whether families with children were
entirely barred from living at the complex—which they were not. In contrast, contemporary
courts give equal weight as to whether a rule restricts the ability of families with children to
live at the dwelling and use its facilities. Indeed, the rule at issue in the Wilson Memo case is
identical to the rules in Rojas and Iniestra that the courts struck down as discriminatory.™

The Wilson Memo also discusses a case where rules prohibiting children under 14 from using
the pool without an adult and prohibiting children under 18 from using the clubhouse bil-
liards room without a parent were deemed legitimate due to safety concerns and maintain-
ing the facilities condition.™ Such a restrictive rule would almost certainly be deemed un-
lawfully discriminatory by a court or HUD today under a disparate treatment analysis. The
discussion and cases in the Wilson Memo highlight how HUD’s interpretation of familial sta-
tus discrimination has expanded since the law’s inception.

Occupancy Restrictions

Occupancy restrictions and discrimination present easier sets of facts in determining an
FHA violation. In short, it violates the FHA to refuse housing to a prospective tenant solely
because the tenant has children. Regarding occupancy limitations, the HUD-issued Keating
Memorandum provides for a two person per bedroom limit as being reasonable, though that
limit is rebuttable in light of certain other factors. Familial status discrimination that is not
express, but instead disguised in the form of steering or preferences, likewise violates the
FHA.

OCCUPANCY RESTRICTIONS & THE KEATING MEMO:

The Keating Memorandum

In March of 1991, HUD released the so-called Keating Memorandum that attempted to clarify
HUD’s position on FHA violations relating to occupancy restrictions.™ The Keating Memo
clarified that HUD and DOJ, as a general rule, considered an occupancy policy of two persons
per bedroom to be reasonable, but that reasonableness is rebuttable and is not a bright line
ruIe.'XVi“

The Keating Memo then illustrates hypothetical examples of when the two person per room
rule may not be reasonable.”™ Factors relevant in this analysis include the size of the bed-
room and overall unit, the age of any children occupants, the configuration of the unit, state
and local laws, and other physical limitations of the building.”* The Keating Memo, later in-
corporated into the Federal Register by Congress, is still valid HUD policy and the Keating

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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factors serve as a reminder that it is ultimately a totality test and there is not a bright line
rule on occupancy restrictions.

The Keating Memo, however, has not always represented HUD’s position with respect to
occupancy restrictions. For a brief period in 1995, HUD’s “Diaz Memo” was in effect, which
advocated a bright line rule where housing providers would have “safe harbor” if their occu-
pancy policies complied with the Building Officials and Code Administrators (BOCA) model
code.™ This objective standard was based on calculating minimum square footage require-
ments per person. The Diaz Memo was withdrawn three months after its issuance due to
industry backlash by subsequent HUD guidance that reinstated the Keating Memo totality
test and abrogated the square footage test usage.”™

Case Law

The following cases demonstrate situations where the two person per bedroom guidance is
not reasonable in light of the other Keating Memo factors:

In Rhode Island Comm'n for Human Rights v. Graul, ™" the defendant forced the married
plaintiffs o move out of their one-bedroom apartment after they had a child, which had led
to three persons living in that one bedroom apartment. The defendant based this action on
its two persons per bedroom policy. The plaintiffs brought a disparate impact action, which
the defendant defended by asserting that it was merely following the guidance of the Keat-
ing Memo.

The court, however, held that neither the Keating Memo itself, nor the defendant’s attempt
to “comply” with the memo constituted legitimate business interests that justified their pol-
icy action of forcing the plaintiffs o move out. The court noted that the Keating Memo is
mere internal guidance, is not enforceable as a liability rule, and cannot be used as protec-
tion from a policy that discriminates on the basis of familial status. The Graul case demon-
strates that the FHA trumps the Keating Memo when the Memo’s guidance would be unrea-
sonable, which, here, was because the third occupant was a baby infant.

Similarly, in Gashi v. Grubb & Ellis Prop. Mgmt. Servs., Inc.”" the defendant forced the mar-
ried plaintiffs fo move out of their one-bedroom apartment after the wife gave birth to a
baby, raising the level of occupants in their one bedroom apartment to three. The defend-
ants similarly invoked a policy that limited occupants to two persons per bedroom.

In ruling for the plainftiffs, the court pointed out that the Keating Memo states that compli-
ance is a totality test and is not solely determined based on the number of people permitted
in each bedroom. The court quoted the Keating Memo in that “owners and managers may
develop ... reasonable occupancy requirements based on factors such as the number and
size of sleeping areas or bedrooms and the overall size of the dwelling unit”™ The court
criticized the defendant’s policy because it strictly limited the number of occupants per room
at two persons, without any regard to these other factors such as size of the rooms or age
of the occupants.*

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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Best Practices

Rigid and blanket occupancy restrictions should be avoided, especially if the size of
units varies within a housing complex. Consider the size and configuration of a par-
ticular unit in determining the maximum number of occupants per room. The de-
fendant in Gashi was criticized by the court because it did not tie its two person per
room policy to unit size. Recent reports indicate that HUD is also proposing that
unit size in square footage is a better basis for a policy than persons per room.

Courts want to see informed deliberation based on the unique factors of the unit in
the drafting of the occupancy policy. Units with significantly larger bedrooms than
units with smaller ones should have occupancy limits that reflect such differences.

The other Keating Memo factors such as the age of the occupants and the physical
limitations of the building (e.g., sewer capacity) should also be considered in form-
ing occupancy policies. Just as the word “children” should be avoided in amenities
policies, so too should that term be avoided here. As the Keating Memo itself states,
“An occupancy policy which limits the number of children per unit is less likely to
be reasonable than one which limits the number of people per unit.”

Occupancy policies are governed by the same § 3604 of the FHA, meaning that
rules and policies still cannot be facially discriminatory against the protected class
of familial status.

State and local laws are also important to consult in forming occupancy limits. The
Keating Memo notes that compliance with such laws will “tend[] to indicate that the
housing provider’s occupancy policies are reasonable.”

The takeaway from the Keating Memo is that although HUD suggests that a two
person per bedroom policy is “reasonable” as a “general rule” under the FHA, it is
rebuttable and courts will take a totality of the circumstances approach based on
the special consideration factors when relating to familial status discrimination.

COMPARISON TO THE HUD OCCUPANCY REQUIREMENTS OF
SUBSIDIZED MULTIFAMILY HOUSING PROGRAMS (“HUD PUBLIC
HOUSING HANDBOOK”):

HUD’s Public Housing Handbook provides Occupancy Standards in Chapter 3-23, which alt-
hough only relate to public housing, are nevertheless probably instructive as to how private
housing providers can ensure compliance with applicable federal laws and regulations. ™
The HUD Public Housing Handbook states that public housing providers have discretion in
developing their own written occupancy standards, but that they must comply with federal,
state, local, and landlord-tenants laws, zoning restrictions, and HUD’s administrative non-
discrimination requirements.” The Handbook also states that owners cannot exclude fam-
ilies with children from their properties or enact policies that have the effect of prohibiting
children.

FAIR HOUSING: FAMILIAL STATUS AND OCCUPANCY
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The Handbook refers owners to the Federal Register adoption of the Keating Memo for
guidance on HUD occupancy policy. The Handbook then provides that, for public housing
owners, a two person per bedroom standard is generally acceptable, but they must also take
info account the following factors “(1) the number of persons in the family; (2) the age, sex
and relationship of family members; (3) the family’s need for a larger unit as a reasonable
accommodation; and (4) balancing the need fo avoid overcrowding with the need to avoid
underutilization of the space and unnecessary subsidy.” The Handbook prohibits owners
from making social judgments regarding occupancy, such as determining whether unmar-
ried couples may share a bedroom or whether young children can sleep in a parent’s bed-

Ixxxi

room.

With its specific direction to consult the HUD occupancy guidelines in the Federal Register
that incorporated the Keating Memo, coupled with its list of consideration factors for devel-
oping occupancy policies for public housing owners, the HUD Public Housing Handbook
accords with case law for private housing providers. The similarity is that while a fwo person
per bedroom standard is acceptable, a totality of the circumstances factor analysis is neces-
sary to examine occupancy policies on a factual case-by-case basis.

SINGLE-ROOM OCCUPANCY:

Single room occupancy (SRO) units are generally defined as rooming units that lack either
an in-unit kitchen or in-unit bathroom and therefore often involve multiple single-unit rooms
that share a common kitchen or bathroom facilities.” The shared nature of bathrooms and
kitchens raises concerns for legislators regarding child safety, leading some to pass laws
prohibiting children from inhabiting an SRO, which implicates familial status discrimination
under the FHA.

In Sierra v. City of New York, the plaintiff sued the City for FHA familial status discrimination
over a law that prohibited families with children under 16 from inhabiting an SRO.* Be-
cause the law facially discriminated against families with children, the court analyzed it un-
der a heightened level of scrutiny that asked whether the defendant was able to “prove that
its actions furthered, in theory and in practice, a legitimate, bona fide governmental interest
and that no alternative would serve that interest with less discriminatory effect.”*

The court ruled in favor of the City because it produced evidence of the negative physical
safety and psychological effects that living in a SRO has on children.”* Since the City suffi-
ciently demonstrated that the restrictive law furthered legitimate interests of children’s
health, safety, and welfare, and that those interests could not be achieved in any less restric-
five means, the court dismissed the FHA claim with prejudice and upheld the law.”

Best Practices

The limited case law on FHA familial status discrimination claims arising from SRO
laws complicates an extensive discussion of how courts would rule in similar cases.
The Sierra case, however, instructs that courts will use the familiar facial discrimi-
nation scrutiny to determine if there is a legitimate interest driving the facially dis-
criminatory law that cannot be achieved through an alternative means. The City in
Sierra had substantial evidence to support the unsafe and problematic environment
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for children living in SRO units and future defendants should likewise have evidence
and testimony to support health, safety, and welfare concerns for children in SRO
units. Be advised that, despite the outcome of the Sierra case, HUD takes a strong
position against any restrictions prohibiting children from SROs.

Discrimination Based on Steering and Preferences Refusals

In addition to violating the FHA in enacting occupancy limit policies, housing pro-
viders can also commit familial status discrimination by refusing to provide housing
to prospective tenants because they have children. The relatively straightforward
takeaway from this area of FHA case law is that housing providers cannot discrim-
inate against renting to families simply because they have children (absent special
exemptions, like the senior housing 55+ exemption).

Recent Department of Justice Consent Orders

The DOJ and HUD often conduct “testing” to ensure housing providers comply with
the FHA. These test trials usually involve a tester calling or visiting a housing pro-
vider and providing information that ascertains whether the provider discriminates
against that tester based on any of the protected classes. For offenders, the usual
result is a consent order that the DOJ publishes in the form of press releases on its
website. Two of such recent consent orders, detailing the discriminatory practices,
are discussed below.

In United States v. Williams, the defendant told the tester that the mobile home
park fries to “discourage” children from living there because they tend to “run wild”
and “aggravate” people. In lieu of litigation, the defendant agreed to a consent order
in August 2015 where it was enjoined from discriminating on the basis of familial
status, would post public notices that it is an equal housing provider, training its
staff to comply with federal law, and develop non-discrimination policies and pro-
cedures for remaining in compliance with federal law.

In United States v. J & R Associates, a tester caught a defendant engaged in “steer-
ing” families with children into certain buildings in the apartment complex. The de-
fendant’s agent represented to the tester that certain buildings were for “working
professionals so that kids aren’t running around screaming” and that the “children
we put in family buildings in the back.” In the May 2015 Consent Order, the defend-
ant consented to being enjoined from “making unavailable or denying a dwelling to
any person because of familial status.”

These two examples are indicative of the majority of DOJ consent orders. In each
case, the defendant discriminated against the tester because of children, a clear
violation of the FHA.

Case law further demonstrates that where housing providers steer away or indicate
preferences against families with children, those actions will also violate the FHA
despite not being express prohibitions. When determining if a housing provider in-
dicates such an impermissible “preference,” courts employ the “ordinary listener”
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standard.”i Below is a list of such discriminatory conduct that courts have held to
violate the FHA:

0 Landlord’s informal policy of steering away families with small children
from second floor units to first floor units violated the FHA. Landlord as-
sert child safety as justification, but safety judgments are left to parents,
not landlords, and the landlord did not further that goal in the least restric-
tive means because it did not modify the balconies to make them safer.>i

0 Landlord’s policy of not renting one bedroom units where occupants would
be one adult and one child violated the FHA because it impermissibly dis-
criminates against familial status.™

0 Landlord indicated a preference for renting his house to tenants without
children and that the “property was less suitable for tenants with small
children,” which violated the FHA as unlawful familial status discrimination.
The landlord’s defense that it was for protection of his valuable posses-
sions inside the home was not a “legitimate nondiscriminatory reason” be-
cause there was no evidence the landlord would have used that reason to
refuse rental had the tenant not had children.

0 Landlord violated FHA by indicating to a prospective tenant that she “did
not normally rent to people with children” and telling another single mom
prospective tenant that her three children were “too many” for a two- bed-
room unit. Landlord also unlawfully required fenants to sign lease adden-
dum that “rooms are for singles only.”

Summary of Best Practices

Aside from not having written policies that discriminate against familial status, employees
also must not make oral representations that steer away families with children. Families with
children cannot be directed fo live in certain sections of a building, on certain floors, or in
certfain areas of an apartment community. Since familial status is a protected class under the
FHA, policies cannot restrict unit availability to families with children any more than they
would restrict unit availability to persons based on race or religion.

"42 US.C. § 3604(b).

142 US.C. § 3604(c).

i Fair Housing Act Amendments of 1988, Pub.L. No. 100-430, 102 Stat. 1620.

¥ The Comm. Concerning Cmty. Improvement v. City of Modesto, 583 F.3d 690, 711 (9th Cir. 2009).
¥ Ricci v. DeStefano, 557 U.S. 557, 557 (2009).

vi City of Modesto, 583 F.3d at 711.

vi McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-04 (1973). The McDonnell Douglas framework
only applies to cases where the plaintiff uses circumstantial evidence of discriminatory intent—not
when the policy is prima facie discriminatory. See, e.g., Reidt v. County of Trempealeau, 975 F.2d
1336, 1341 (7th Cir. 1992).

Vi McDonnell Douglas, 411 U.S. at 802-04.

* See HDC, LLC v. City of Ann Arbor, 675 F.3d 608, 612 (6th Cir. 2012).

The information discussed in this document is general in nature and is not intended to be legal advice. It is intended to assist owners and managers in
understanding this issue area, but it may not apply to the specific fact circumstances or business situations of all owners and managers. For specific
legal advice, consult your attorney.
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