
Supreme Court Upholds Use of Disparate Impact Analysis Under 
The Fair Housing Act 

 
By Judy Drickey-Prohow 
Law Office of Scott M. Clark 

 
In February 2013 the United States Department of Housing and Urban 
Development (“HUD”) released new rules involving “disparate effect” under the 
Fair Housing Act (“FHA”). In those rules HUD concluded that policies and 
practices  (1) that had the effect of discriminating in violation of the FHA, or (2) 
that perpetuated existing discrimination in violation of the FHA, constituted 
unlawful discrimination. 
 

Supreme Court: Discrimination Does Not Require Proof of Intent 
 
In June 2015, in a hotly contested decision, the Supreme Court upheld HUD’s 
conclusion that parties could rely on a “disparate impact” analysis to challenge 
decisions and policies by municipalities, developers, housing providers and 
others that have the effect of creating or perpetuating discrimination in the 
nation’s housing markets. Texas Department of Housing and Community Affairs 
v Inclusive Communities Project, Inc (June 25, 2015).  
 
In its decision the Court found that Congress had intended to permit parties to 
use a disparate impact argument to challenge de facto racial segregation when it 
prohibited housing providers from “refusing to sell or rent . . . or otherwise make 
unavailable or deny a dwelling to any person because of race, color, religion, 
sex, familial status or national origin.”1 Specifically the Court said that “Congress’ 
use of the phrase ‘otherwise make unavailable’ refers to the consequences of an 
action rather than the actor’s intent.” Thus, while most FHA complaints will 
continue to assert that a discriminatory housing practice occurred because of 
someone’s discriminatory intent, parties can also challenge policies and practices 
that are facially neutral but have the effect of excluding persons because of the 
person’s membership in any protected category. 
 
The Court also emphasized that disparate impact analysis use is limited. A 
plaintiff seeking to rely on a disparate impact analysis must show both a 
statistical imbalance and evidence that a housing provider’s policy or practice 
caused the imbalance. Once a plaintiff has shown this imbalance and causality, 
the housing provider must be permitted to demonstrate that the policy or practice 
being challenged is necessary to achieve a valid interest. Thus, the Court said: 
 

                                            
1 An identical provision exists for disability and nothing in the opinion excludes 
disability discrimination from this analysis. 
 



effect of disproportionately excluding larger numbers of applicants with children, 
persons with disabilities and racial and ethnic minorities. A screening criterion 
that does not consider spousal support when calculating income may have the 
effect of excluding more women than men. In each of these scenarios, the policy 
or practice in question is subject to challenge because it statistically excludes 
more persons of one protected group than others. While some or all of these 
policies may be supportable because they serve to achieve an important interest 
of the community, housing providers should also consider whether these same 
interests can be achieved by another policy or practice that has a less 
discriminatory effect.   
 

HUD’s Guidance to Investigators 
 
In its guidance to its own investigators, HUD concedes that in most cases a 
housing provider will be able to articulate some legitimate goal that the policy is 
“allegedly designed to serve.” Under HUD’s disparate effect rules a legally 
sufficient justification exists where the challenged practice: 
 

1. Is necessary to achieve one or more substantial, legitimate, non 
discriminatory interests of the housing provider, and 

2. Those interests could not be achieved by another practice that has a less 
discriminatory effect. 

 
These legitimate justifications must be supported by evidence and may not be 
hypothetical or speculative. 
 
If the housing provider cannot articulate a legitimate basis for the challenged 
practice, the housing provider is considered guilty of a violation of the FHA. 
Assuming the housing provider can show a legitimate reason for its policy, the 
investigation will then hone in on whether that goal is sufficient to establish  
“business necessity,” i.e. whether the rule, policy or practice is “needed to 
achieve this goal.” 
 
HUD requires its investigators to assess the legitimacy of these defenses by 
looking at several factors: 
 

1. Can the housing provider demonstrate that the identified problem that is 
being addressed by the rule or policy has, in fact, occurred in the past, as 
opposed to simply being a “prospective worry” of the provider? 
 

2. Has the housing provider demonstrated the seriousness of its concern 
over this problem by consulting an “expert” about it or has the housing 
provider simply relied on his/her own “gut reaction” in addressing the 
problem? 

 


